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RESPONSE OF COMMISSION STAFF TO MOTION
OF 360NETWORKS (USA) REGARDING PERFORMANCE BOND

I. Introduction

On February 19, 2004, 360Networks (USA) Inc. (“360Networks™) filed a motion for an
extension of time (until April 19, 2004) to comply with the requirement in Decision No. 66737
to file proof of a performance bond. 360Networks also moved the Commission to amend
Decision No. 66737, to permit it to provide a letter of credit or other financial device in lieu of a
bond, in the event that it is unable to procure a performance bond as required.

II. Discussion

Decision No. 66737 conditionally granted the application of Touch America, Inc. to sell
and transfer to 360Networks certain of its lit fiber assets in Arizona and related customer
contracts dependent upon those facilities. The grant of the application is conditioned upon
360Networks filing within thirty (30) days of the Decision, proof of a $100,000.00 performance
bond. Because the Company is having difficulty procuring the bond, it is seeking alternatives to

the bonding requirement.

A.A.C. R14-2-1105 governs the grant of CC&Ns to telecommunications carriers
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providing competitive services, including performance bond requirements, where necessary.
A.AC. R14-2-1105(D) provides in relevant part that “In appropriate circumstances, the
Commission may require, as a precondition to certification, the procurement of a performance
bond sufficient to cover any advances or deposits the telecommunications company may collect
from its customer or order that such advances or deposits be held in escrow or trust.”

The only alternative to a performance bond specifically provided for in A.A.C. R14-2-
1105(D) is to allow the Company to put any advances or deposits it collects from customers in
an escrow account or trust. While Staff would not object to the Company’s use of an escrow
account or trust as provided for under the rules, there would have to be appropriate compliance
mechanisms put in place to ensure that any contractual advances or deposits are appropriately
included in the account and that the Company is at all times complying with the terms of any
escrow or trust requirement.

The alternative offered by the Company, i.e., a letter of credit, is not provided for in
A.A.C. R14-2-1105(D) and, therefore, Staff does not support an amendment of Decision 66737
to permit the Company to satisfy the bonding requirement through a letter of credit.

III.  Conclusion

For the reasons set forth above, Staff does not oppose the limited extension of time (until
April 19, 2004) requested by the Company to provide proof of a performance bond or to put an
alternative mechanism permitted by Commission rules in place. Staff would not object to
amendment of Decision 66737 to allow the Company to use an escrow or trust account. Finally,
Staff objects to the Company’s proposed use of a letter of credit, because that is not an option
that is currently permitted under A.A.C. R14-2-1105.

RESPECTFULLY submitted this 19™ day of April, 2004.
STAFF OF THE ARIZONA CORPORATION COMMISSION
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Maureen A. Scott, Attorney
1200 West Washington Street
Phoenix, Arizona 85007
Telephone: (602) 542-6022
Facsimile: (602) 542-4870
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The original and thirteen (13) copies of
the foregoing were filed this
19th day of April, 2004 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copies of the foregoiné were mailed and/or
hand-delivered this 19™ day of April, 2004 to:

Michael Patten, Esq.

Roshka Heyman & DeWulf
400 North 5" Street, Suite 1000
Phoenix, AZ 85004

Jean L. Kiddoo, Esq.

Grace R. Chiu, Esq.

Swidler Berlin Shereff Friedman
3000 K. Street, NW. Ste. 300
Washington, DC 20007
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Deborah A. Amal

Assistant to Maureen A. Scott




